
Notice: This docision mry bc formally revised bef6e it is publisttcd in the District of Columbh Regiscr. krtics
dnrld promptly nodry thb office of any Gfiors so that &ey may be conrectcd befoe publishing ttre &cision. This
notice is not intendd to provide an opportmity for a stSatantive chellcnge to the &cision.

Govcrnnent of the District of Columbie
Public Employe Relrtions Boed

Inthe Matterof:

Fraternal Order of Policellv{etr,opolitan Police
nmartment LabrCommine (on behalf of
Sergeant Andrew J. Daniels),

Complainant, PERB Case No. 08-U-26

OpinionNo. 1403
v.

Disict of Cohrmbia Metnopolitan Policc
nepnmenq

Respon&nt.

DECISION AND ORDER,

Shtenentof thc Cesc

This mdter is before the Board upon an unfair labot practice complaint filed by the
Fratemal Ords of Police./lvletrropolian Police Deprturent labor Committec (*FOP" or
'tomplainant") on behalf of Sageant Adrew J. Daniels ('Darriels' or *Grievant"). FOP
alleges that grievances it filed on behalf of Daniels wcre follonred by rcaliatory rctions against
him. FOP lists the Dimict of Columbia Metopolitan Police Deparment ("@ar&ent" or
*Rryndent), Assistant Chief Joshua Rlerteimer, Inspector Victot Brito, and Captain lvlark
Carter, as respondents in this complaint. The Exocutive Dirwtor has removed th names of the
individual respotrnts fiom the caption, consistcnt with the Board's prccodent requiring
idivifiEl reryodcns namcd in their official capcities to be removed from the complaint for
th rerson thd suia against Distict officials in tlrcir official capacities should bc tmted as suits
again$theDisfict &e FOPlMeto. Police fup't laborComm v. D.C Metro. Police hp't,59
D.C. Reg 6579, Slrp Op. No. lll8 at pp. +5, PERB Case No. 08-U-19 (2011). The D.C.
Sup€rior Court upheld th Bmrd's dismissal of such rcspondents in Frdertul Order of
Police/Metroplit*t Police Deptmea labor Committee u D.C. Public Employee Relatiotts
tut4 Ciu Case l.lo. 201I CA 00?396 P(MPA) (D.C. Sqer. Ct Jan 9, 2013).
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The corrplaint allege that on behalf of five of its members, including Daniels, FOP filed
on Janrury I l, 2008, an informal step I gricnance with Insptor Brito conccming a new staff
sc,hedtrle ttnt tln Metropolitan Police Academy ("MPA') had unilaterally implemented.
Following Inspcctor Brito's denial of the informal step I grievance, FOP appealed ttn denial by
filing a formal step I grievance and then a fomral step 2 grievance. On January 22, 2008, four
(4) daf after the filing of thc formal step I griwance, lnspector Brito ordered Daniels to zubmit
all learrc requests with hirrr" contrary to Deparuncnt policy regarding leave requcsts. (Complaint

n ll). On January n"2W8, FOP filed an informal grievance against that change, and another
alleged act of raaliation followcd. Ttrc alleged realiation occurred after the Grievant

investigated and repotted oo the illness and hospitalization of an MPA recruit. FOP allcgeq'1Cn
February l, 2008, despile handling the situation as prescribed by Department and MPA
procedurw, Sergeant Daniels was ordered by Capain Mark Carter and Inspector Brito to
complete a PDI19, oplaining his rcsponse to the hospitalized renrit situation." (Complaint {
l5). PDllg is a'ComplainantlVitness Statemcnl' (Complaint Attachment 5). Also on

Fcbnrary 1,2008, FOP fild a formal step I grievance on Daniels's behalf regarding ttle change

in leave policy. (ComplaintT 16 A Attachmcnt 6). The complaint furtlrer alleges,'On February

12,2008, Sergeant Daniels leamed that he nras the subject of a Departnrent investigation into his

hrdlingofthehospiatized MPArecruit . . ." (Complaintn l?).

Complainant contends trat the rcprisals for ttn grievances violated D.C. Code $ l-
6l?.04(a[1) and (4). (Complaint n l9). Complainant asserts,'tlre Respondent[ ] demonshated

its unlaufirl motivation bn among otlcr things, taking reprisals against Scrgeant Daniels despite

his appaopriare actions in connection with the timely handling of the hospitalized MPA recruit;

its decision to impleinent an unreasonable policy fot rcquesting leave against Sergeant Daniels in
rrtaliation for filing a group grievance; ard opening an investigation against Sergeant Daniels

despite indisputable erridence that he followed all applicable Departrnent prccedures, clearly for
ensging in union activitis and asserting his union rights." (Complaint 121). As reliee thc
Complainant seeks a finding that the Respondent "engaged in an unfair labor practice in
violation of D.C. Code $ l4l{aXt) [sr4 and (4);" an order that the neearunem ceasc

investigating Daniels; notices of thc violation postd in each Deprtment building; and an award

ofcosts and fees.

The Resprdent's answcr &nied ttre allegcd acts of retaliation cxccpt that it dmitted that
*sergeant Daniels completed a PD ll9 (Witness Statement) explaining his response to the

hospialized r€cruit situation." (Answer T l5). The Respondent asserts that the Complainant

faild to allege apimafacie casr'.

II. Discussion

Section l{17.04(aXl) of &e D.C. Code prohibits *[iJnterfering with, rcstraining; or
coercing any ernployee in the exercise of the rights by this subchapter.' Section l-
617.0{aXa) prohibits *[d]ischarging or othcrwise taking reprisal against an anrployec because
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he or *re has signed or fild an affidavit, petitioq or complaint or giverr any infonnation or
tcstimony under this subchapter." Filing a grievance constihftes the exercise of a right
grraranteed by ttp subchapter (*CMPA") for purp of section l-617.O4(a[l) as well as th
filing of a complaint for purposes of section l{17.O4(a)$). See Cowrcil af Sch Qficers, Iocal
4 v. D.C. Pn6. Scfts., 59 D.C. Reg. 3274, Slip Op- 803 at pp. 14-15, PERB Cas No. 04-U-38
(2007).

To establish x pirn facie case that the Department retaliated against the Grievant for
engaging in the protected activrty of filing the Complainant must show that (l) the
Grierrant engaged in the protected activity, (2) the Oeparunent knew about th Grievant's
protcctd rctivity, (3) ttre Department exhibited anti-union or retaliatory animus, and (4) as a
resnlt, the Department took adverse employmcnt actions against thc Orievant. See FOP/Metro.
Police fupl Labor Comm. v. D.C. Metro. Police Dep't, Slip Op No. l39l atp.24, PERB Case

Nos09-U-52 ad 09-U-53 (May 28,2013). Citing Rinkv. D.C. Depnnew of Health, 52 D.C.
Reg. 51?4, Slip Op.No. 783, PERB Case No. 03-U{9 (2005), the Depanment contends that the
Complairmnt had the burden of establishing a prima facie case by demonsrating that these
elements occurred- *While the Dcpartment denies that therc was any animuq the Complainant
has faild to meet its burfui by dernonsrating thx any action has been taken against Sergeant
Daniels." (Amwer at p.4). The Deprtnrent corrcltdes, oSince Complainant has failed to allege
a pinu facie cnse of rcaliation by demonstrating that any action had been taken against
Sergeant Daniels at tle time tlrc Complaint was filed, Complainant has failed to meet its burden
and the Complaint should be dismissed." (Answer at p. 5).

In Rink the Board was consi&ring wlrcther th complainant in that case had met her
bnr&n of prcof afier a hearing hd bn lrcld and a rcport and recommendation hd been
submined. A complainant is not required to demonsate or prove its complaint at the pleading
stagc as long as the complaint asserts allegations that, if proven, would de'monsFate a violation
of the CMPA. FOP/Metro. Palice Dep't Labor Comn. v. DC. Metro. Police Dep't,60 D.C.
Rcg. 9245, Slip Op. No. 1392 at p. 4, PERB Case No. I t-U-25 (2013); Hatton od FOP/hp't af
Carrs. Labor Comm,4l D.C. Reg. 769, Slip Op. No. 451 at p. 6 n.7, 95-U-02 (1995).

Appbnng trat tesg the Board cannot say that the complaint fails to dlege 'that any action
was taken against Sergeant Daniels." The complaint alleges that Daniels was the zubject of a
Oe,parment investigation. The Board has held that an investigation of an enrployee can be an
adverse action g"ing rise to a claim of realiation. FOPlMeto. Police Depl labor Comm v.

D-C- Metro. Police kp't,59 D.C. Reg. 5461, Slip Op. No. 988 at p. 8, PERB Case No. 08-U4l
(2009). Although the Board has not previottsly nrled on a claim that mercly changing a
procdrre for leave rqrsts or rquiring the completion of a witness statement is an adverse
*tiorl the Board has alloucd a varicty sf glrims of dverse action to rcrch a hearing including a
claim that an dvense action occurred uil*le enployees who failed to obtain certifications for
&eir positions were required to use annual leave while awaiting transfer to positions that did not
rquire certifications. &e AFGE IeaI 631 v. D.C. Water & Swer Auth.,sl D.C. Reg. I1379,
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Slip Op. No. ?34 at pp. 3, 6, PERB Case No. 03-U-52 (2m4). Similarly' the U.S. Suprcme

Coirrt has constnred the *antirctaliation provision [of the National Labor Relations Actl to
.prohibi[t] a wi& variety of anployer sonduct that is intendd to reshaiU or bas the effect of
fu$ainin& employees in the ercercise of protectd rctivities'. . . -i' Burlington N. & funta Fe Ry.

Co. v. White, S48 U.S. 53,6ffi7 (2006) (qrpting Bill Jofutson's Restaurar'tts, Ittc. v. NLRB,46l
u.s.731,740 (1983).

Here, isles of fact exist concerning whethcr the actions of the Department constitute

adverse employm.ent actions ard whetlrer they werc intended to restrain, or had the effect of
restraining the Grievant in the exercise of protected *tivities. Whether the Department's

*tions rise to the level of a violation of ttre CMPA is a matter best determined after the

establishment of a factual record through an rrrfair labor practice hearing. &e l{arim v. D.C.

Pub. 5c6s.,59 D.C. Reg. 12655, Slip Op- No. l3l0 at p. 6, PERB C-ase No. lt)-U-17 (2012).

Prior to the heaing, the Parties witl prticipte in mardatory mediation, purcuant to Board Rule

558.4.

ORDER

IT IS IIEREBY ORDENED THAT:

l. Tlp unfair labor practice claim will be referred to a lrearing cxaminer for an unfair
labor practice lrcaring. That dispute will be fint submitted to the Board's
mediation program to allow the prties the opportunity to reach a settlement by
ncgotiating with one another with the assistance of a Boad appointed mediator.

2- Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORI}ER OF TIIE PT]BLIC EMPLOYEE NEIJ\TIONS BOARI)
Waslrington, D.C.

July 29,2013
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CERTTTICATEOFSNRVICS

This is to certi$ th* the attachod Decision and Order in PERB Case No. 08-U-26 is
trarwnitted via U.S. Mail to the following partics on this the 3fttr day of July,being

2013.

Marc L. Wilhite
Presler& Senftle P.C.
l432KSr hl\ll, l2th Floor
Washinglou Irc 2m05

Mar* Vielmeyer
Metrropolitan Police Department
300 ldiana Ave. NlV, room 4126
Washinglon DC 2Wl

Afusa Barlcer
Adminishative Assistant

ur,A us. MArL

VIA U.S. MAIL


